TH'S OPINION WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was not witten
for publication in a law journal and (2) is not binding precedent of the Board.
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Bef ore McCANDLI SH, Seni or Adninistrative Patent Judge, COHEN and
NASE, Admi nistrative Patent Judges.

NASE, Admi ni strative Patent Judge.

DECI S| ON ON APPEAL

This is a decision on appeal fromthe examner's fina
rejection of clainms 1, 38, 39 and 41 to 49. dCains 50 to 52
have been objected to as depending froma non-all owed claim

Clains 2 to 37, 40 and 53 have been cancel ed.

! Application for patent filed Decenber 30, 1994.
According to the appellant, the application is a continuation
of Application No. 07/765,374, filed Septenber 25, 1991, now
U S. Patent No. 5,378, 087.
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W REVERSE.
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BACKGROUND

The appellant's invention relates to a m ning support and
a method of supporting rock in a mne. An understandi ng of
the invention can be derived froma readi ng of exenplary
claims 1, 38 and 39, which appear in the appendix to the

appel lant's brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ains are:

Yokota et al. (Yokota) 3,899, 892 Aug. 19,
1975
Scot t 4, 265, 571 May 5,
1981
Hardi ng et al. (Harding) 1, 143, 4712 Feb. 14,
1963
( Ger many)
Cranko et al. (Cranko) 0 126 534 Nov. 28,
1984

(Eur opean Patent Application)

Claim 39 stands rejected under 35 U S.C. 8§ 102(b) as

bei ng antici pated by Scott.

2 |n determning the teachings of Harding, we will rely on
the translation provided by the PTO A copy of the
translation is attached for the appellant's conveni ence.
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Clains 1 and 41 to 49 stand rejected under 35 U S.C. §
103 as bei ng unpat entabl e over Scott in view of Harding or

Yokot a.

Cl aim 38 stands rejected under 35 U.S.C. § 103 as being
unpat ent abl e over Cranko.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appell ant regardi ng the above-noted
rejections, we nmake reference to the answer (Paper No. 20,
mai | ed Decenber 7, 1998) for the exam ner's conpl ete reasoning
i n support of the rejections, and to the brief (Paper No. 19,
filed Cctober 26, 1998) for the appellant's argunents

t her eagai nst . 3

OPI NI ON

¥ Since the obviousness-type double patenting rejection
set forth in the final rejection (Paper No. 15, mailed
Decenber 17, 1997) was not set forth in the exam ner's answer
we conclude that this ground of rejection has been w thdrawn
by the exam ner. See Ex parte Enmm 118 USPQ 180, 181 (Bd.
App. 1957).
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In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clainms, to the applied prior art references, and to the
respective positions articulated by the appellant and the
exam ner. As a consequence of our review, we make the

deter m nati ons which foll ow.

The anticipation rejection
W will not sustain the rejection of claim39 under

35 U.S.C. 8 102(b) as being anticipated by Scott.

To support a rejection of a claimunder 35 U S.C. §
102(b), it nust be shown that each elenent of the claimis
found, either expressly described or under principles of

I nherency, in a single prior art reference. See Kalnman v.

Kinberly-dark Corp., 713 F.2d 760, 772, 218 USPQ 781, 789

(Fed. Cir. 1983), cert. denied, 465 U S. 1026 (1984).

Claim39 recites a nethod of supporting rock in a mne
conprising, inter alia, the steps of (1) drilling a first bore

hol e and a second bore hole; (2) inserting a resin cartridge
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into each bore hole; (3) orienting a first and second end of a
cable wthin a separate bore hole, each end having a wire
strand positioned about it for mxing the resin cartridges and
a drive ferrule; (4) forcing the ends of the cable into their
respective bore holes; (5) puncturing the respective resin
cartridges with the respective cables [sic, ends of the
cable]; (6) mxing the resin in the resin cartridges so the
resin will harden the respective ends of the cable as the ends
of the cable nove through the ruptured resin cartridges; and

(7) tightening the cable between the bore hol es.

The appel | ant argues (brief, pp. 14-15) that (1) Scott
does not teach the clainmed "resin cartridge" since Scott
teaches a cenent capsule and cenent is not a resin, and (2)
Scott does not teach the clained "m xing" step. W agree. In
that regard, while Scott may suggest using an anchor nateria
ot her than cenment (see columm 4, lines 48-52), Scott does not
teach the use of resin as the anchor material. Accordingly,
claim39 is not anticipated by Scott. Likew se, Scott does
not teach the clained "m xing" step since Scott does not teach

mxing resin wwth the ends of his cable 16.
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Since all the limtations of claim39 are taught by Scott
for the reasons stated above, the decision of the exam ner to

reject claim39 under 35 U . S.C. 8§ 102(b) is reversed.

The obvi ousness rejections
W will not sustain the rejection of clains 1, 38 and 41

to 49 under 35 U.S.C. 8§ 103.

In rejecting clains under 35 U . S.C. 8§ 103, the exam ner

bears the initial burden of presenting a prinma facie case of

obvi ousness. See In re R jckaert, 9 F.3d 1531, 1532, 28

USPQ2d 1955, 1956 (Fed. Cir. 1993). A prinma facie case of

obvi ousness i s established by presenting evidence that woul d
have | ed one of ordinary skill in the art to conbine the
rel evant teachings to arrive at the clained invention. See In

re Fine, 837 F.2d 1071, 1074, 5 USPQ2d 1596, 1598 (Fed. G r

1988) and In re Lintner, 458 F.2d 1013, 1016, 173 USPQ 560,

562 (CCPA 1972).

Clains 1 and 41 to 49
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I ndependent claim 1 recites a mning support for
supporting rock wwthin a mne conprising, inter alia, a cable,
a bending restrictor, and "neans for mxing resin in a resin
cartridge as the cable is inserted into a bore hole drilled in
the rock in which the resin cartridge is disposed, said mxing

nmeans positioned about the cable.”

The examner inplicitly found (answer, pp. 3-4) that the
only difference between Scott and claim 1l was the bendi ng
restrictor limtation. Wth regard to this difference, the
exam ner determ ned that it would have been obvious to one of
ordinary skill in the art at the time the invention was nade
to have substituted a bending restrictor such as taught by

Har di ng or Yokota for the tube 21A of Scott.

The appel |l ant argues (brief, pp. 17-20) that the
examner's inplicit finding that the only difference between
Scott and claim1l was the bending restrictor limtationis in
error. Specifically, the appellant contends that Scott does

not teach or suggest a resin cartridge as expl ai ned above.
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Additionally, the appellant argues that Scott does not teach

or suggest the recited "m xi ng neans."

W agree with the appellant that Scott does not teach or
suggest a resin cartridge or m xing neans as set forth in
claim1l. In our view, Scott does not teach or suggest the use
of resin as the anchor material.* Likew se, Scott does not
teach or suggest the clainmed "m xing neans" since Scott does
not teach mxing resin in aresin cartridge with the ends of
his cable 16 and Scott does not disclose a m xi ng neans
positioned about the cable 16.° 1In addition, we have revi ewed
the references to Harding and Yokota but find nothing therein

whi ch nakes up for the deficiencies of Scott discussed above.

4 While Scott does suggest the use of material other than
cenment as the anchor material, Scott does not specifically
suggest the use of resin as the anchor material.

® Scott's reinforcing bar (see Figure 7) is not considered
by us to be an equivalent of the clainmed "m xi ng neans” since
the spiral portion thereof is not positioned about the cable.
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For the reasons stated above, the decision of the
exam ner to reject independent claim1, and clainms 41 to 49

dependent thereon, under 35 U . S.C. 8 103 is reversed.

Claim 38

Claim38 recites a nethod of supporting rock in a mne
conprising, inter alia, the steps of (1) digging a bore hole
in rock; (2) inserting a resin cartridge into the bore hol e;
(3) inserting a cable into the bore hole; (4) mxing the resin
with the cable to forman anchor with the rock; and

(5) tensioning the cable.

The examner inplicitly found (answer, pp. 4-5) that the
only difference between Cranko and cl aim 38 was the tensioning
step. Wth regard to this difference, the exam ner determ ned
that it would have been obvious to one of ordinary skill in
the art at the tine the invention was nmade to have tensioned
Cranko' s anchor cable since it was old and well known in the

art.
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The appel |l ant argues (brief, p. 24) that the exam ner's
inplicit finding that the only difference between Cranko and
claim 38 was the tensioning step is in error. Specifically,

t he appell ant contends that Cranko does not teach or suggest a
resin cartridge. Additionally, the appellant argues that

Cranko does not teach or suggest the recited m xi ng step.

We do not agree with the appellant that Cranko does not
teach or suggest a resin cartridge as set forth in claim 38.
In that regard, the two conpartnent capsule shown in Figures 3
and 4 is clearly disclosed on pages 9-10 as containing a
resin. Thus, it is our opinion that the clainmed "resin

cartridge" is readable on Cranko's two conpartment capsul e.

We agree with the appellant, however, that Cranko does
not teach or suggest the clainmed m xing step. |In that regard,
Cranko does not teach or suggest that the resin in Cranko's
two conpartnent capsule is mxed with a cable to form an
anchor with the rock. Instead, in the enbodi nent of Figures 3
and 4, Cranko teaches that the resin in Cranko's two

conpartnent capsule is mxed with a bolt B to forman anchor
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not the rope R (i.e., cable) which is anchored by a cenent

capsul e in the enbodi nent of Figures 1 and 2.

For the reasons stated above, the decision of the

exam ner to reject claim38 under 35 U . S.C. 8§ 103 is reversed.
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CONCLUSI ON

To sunmmari ze, the decision of the exam ner to reject
claim39 under 35 U.S.C. § 102(b) is reversed and the deci sion
of the examner to reject clains 1, 38 and 41 to 49 under 35
UusS C

8§ 103 i s reversed.

REVERSED
HARRI SON E. McCANDLI SH )
Seni or Adm ni strative Patent Judge
)

BOARD OF PATENT
| RWN CHARLES COHEN APPEALS
Adm ni strative Patent Judge AND

| NTERFERENCES

JEFFREY V. NASE
Adm ni strative Patent Judge
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